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Matters reserved to a Home State regulator

Introduction

1. The application of certain provisions in the Handbook to an incoming EEA firm or incom-
ing Treaty firm depends on whether responsibility for the matter in question is reserved to
the firm's Home State regulator. This annex contains guidance designed to assist such firms
in understanding the application of those provisions. This annex is not concerned with the
FCA or the PRA's rights to take enforcement action against an incoming EEA firm or an in-
coming Treaty firm, which, in the case of the FCA, are covered in the Enforcement Guide
(EG), or with the position of a firm with a top-up permission.

Requirements in the interest of the general good

2. The Single Market Directives, and the Treaty (as interpreted by the European Court of Just-
ice) adopt broadly similar approaches to reserving responsibility to the Home State regu-
lator. To summarise, the FCA or PRA, as Host State regulator, is entitled to impose require-
ments with respect to activities carried on within the United Kingdom if these can be justi-
fied in the interests of the "general good" and are imposed in a non-discriminatory way.
This general proposition is subject to the following in relation to activities passported un-
der the Single Market Directives:

(1) the Single Market Directives expressly reserve responsibility for the prudential su-
pervision of a MiFID investment firm,CRD credit institution, UCITS management
company AIFMor passporting Solvency II firmto the Firm’s Home State regulator
in respect of prudential matters within the scope of the respective Single Mar-
ket Directives. The IDD and the MCD reach the same position without expressly
referring to the concept of prudential supervision. Accordingly, theFCA, as Host
State regulator, is entitled to regulate only the conduct of the firm's business (in
the case of the IDD, business conducted through a branch) within the United
Kingdom;

(2) there is no explicit "general good" provision in MiFIDor AIFMD. Rather, the re-
sponsibilities for a Host State regulator under MiFID are contained in para-
graphs 8 to 10 and under AIFMD are contained in paragraphs 11G to 11J;

(3) [deleted]

(4) for a MiFID investment firm including aCRD credit institution which is a MiFID in-
vestment firm), the protection of clients' money and clients' assets is reserved to
the Home State regulator under MiFID; and

(5) responsibility for participation in compensation schemes for CRD credit institu-
tions and MiFID investment firm is reserved in most cases to the Home State
regulator under the Deposit Guarantee Directive and the Investor Compensation
Directive.

3. It is necessary to refer to the case law of the European Court of Justice to interpret the
concept of the "general good". To summarise, to satisfy the general good test, Host State
rules must come within a field which has not been harmonised at EU level, satisfy the gen-
eral requirements that they pursue an objective of the general good, be non-discriminat-
ory, be objectively necessary, be proportionate to the objective pursued and not already
be safeguarded by rules to which the firm is subject in its Home State.

Application of SYSC 2 and SYSC 3

4. SYSC 2 and SYSC 3 only apply to an insurer, a managing agent and the Society. See para-
graph 8 below for a discussion of how the common platform requirements apply. SYSC
2.1.1 R and SYSC 2.1.2 G do not apply for a relevant incoming Treaty firm. The FCA considers
that it is entitled, in the interests of the general good, to impose the requirements in SYSC
2.1.3 R to SYSC 2.2.3 G (in relation to the allocation of the function in SYSC 2.1.3 R (2)) and
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SYSC 3 on an incoming EEA firm and an incoming Treaty firm; but only in so far as they re-
late to those categories of matter responsibility for which is not reserved to the firm's
Home State regulator.

5. Should the FCA or PRA become aware of anything relating to an incoming EEA firm or in-
coming Treaty firm (whether or not relevant to a matter for which responsibility is re-
served to the Home State regulator), the PRA or FCA may disclose it to the Home State
regulator in accordance with any directive and the applicable restrictions in Part 23 of the
Act (Public Record, Disclosure of Information and Co-operation).

6. This Annex represents the FCA's views, but a firm is also advised to consult the relevant EU
instrument and, where necessary, seek legal advice. The views of the European Commis-
sion in the banking and insurance sectors are contained in two Commission Interpretative
Communications (Nos. 97/C209/04 and C(1999)5046).

7. [deleted]

Application of the common platform requirements in SYSC to EEA MiFID investment firms

8. Whilst the common platform requirements (located in SYSC 4 - SYSC 10) do not generally ap-
ply to incoming EEA firms (but for EEA UCITS management companies, see 8A below), EEA
MiFID investment firms must comply with the common platform record-keeping require-
ments in relation to a branch in the United Kingdom and SYSC 10A (Recording telephone
communications and electronic communications).

Application of SYSC to EEA UCITS management companies

8A. SYSC 1 Annex 1 (Detailed application of SYSC), Part 2, 2.7AG provides guidance on the ap-
plication of the common platform requirements to the UK branch of an EEA UCITS man-
agement company.

Requirements under MiFID

9. Article 34(1) of MiFID prohibits Member States from imposing additional requirements on
a MiFID investment firm in relation to matters covered by MiFID if the firm is providing ser-
vices on a cross-border basis. Such firms will be supervised by their Home State regulator.

10. Article 35(8) of MiFID requires the FCA as the Host State regulator to apply certain obliga-
tions to an incoming EEA firm with an establishment in the UK. In summary, these are
articles:

(1) 24 of MiFID (General principles and information to clients);

(1A) 25 of MiFID (Assessment of suitability and appropriateness and reporting to
clients);

(2) 27 of MiFID (execution of orders on terms most favourable to the client);

(3) 28 of MiFID (client order handling rules);

; and

In addition, the FCA assumes responsibility for supervision of articles 14 to 26 of MiFIR al-
though article 14 of RTS 22 permits a firm to report transactions executed wholly or partly
through its branch to the competent authority of its Home State unless otherwise agreed
by that competent authority and the FCA. The remaining obligations under MiFID and Mi-
FIR are reserved to the Home State regulator other than requirements in MAR 10.2 in rela-
tion to commodity derivative position limits.

11. MiFID is more highly harmonising than other Single Market Directives. Article 4 of Direct-
ive 2006/73 permitted Member States to impose additional requirements only where cer-

[FCA/ tain tests were met. The FSA made certain requirements that fell within the scope of Art-
PRA] icle 4, some of which have been retained by the FCA, for example in COBS. MiFID retains

an ability for Member States to impose additional requirements in the areas of client as-
sets and investor protection. The FCA has made some further requirements which fall
within the scope of these provisions. These requirements apply to an EEA MiFID invest-
ment firm with an establishment in the United Kingdom as they apply to a UK MiFID in-
vestment firm, in the circumstances contemplated by article 35(8) MiFID.

Requirements under the UCITS Directive
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11A Article 19(8) of the UCITS Directive prohibits an EEA State from imposing additional re-
quirements on a management company providing collective portfolio management ser-

[FCA] vices for a UCITS in its territory on a cross-border basis by establishing a branch or under
the freedom to provide cross border services in respect of the subject matter of the UCITS
Directive, except in the cases expressly permitted (see 11C below).

11B A management company which provides collective portfolio management services on a
cross-border basis by establishing a branch in another EEA State or under the freedom to

[FCA] provide services must comply with the rules of the UCITS Home State which relate to the
constitution and functioning of the UCITS. Where the UCITS Home State is the United
Kingdom, the applicable rules that the EEA UCITS management company must comply
with are as follows:

(1) COLL 12.3.4 R (Provision of documentation to the FCA:EEA UCITS management
companies);

(2) the fund application rules (see COLL 12.3.5 R (COLL fund rules under the manage-
ment company passport: the fund application rules)); and

(3) COLL 12.3.6 R (Requirement to make information available to the public or the
FCA).

11C A management company, however, which provides collective portfolio management ser-
vices from a branch in another EEA State, is obliged under article 17(4) to comply with

[FCA] the applicable rules of the Host State regulator drawn up under article 14(1) that require
a management company to:

(1) act honestly and fairly in conducting its business activities in the best interests
of the UCITS it manages and the integrity of the market;

(2) act with due skill, care and diligence, in the best interests of the UCITS it man-
ages and the integrity of the market;

(3) have and employ effectively the resources and procedures that are necessary
for the proper performance of its business activities;

(4) try to avoid conflicts of interests and, when they cannot be avoided, to ensure
that the UCITS it manages is fairly treated; and

(5) comply with all regulatory requirements applicable to the conduct of its busi-
ness activities so as to promote the best interests of its investors and the integ-
rity of the market.

11D The rules implementing the requirements set out in paragraph 11C (1) to (5) are as
follows:

[FCA]

(1) SYSC, to the extent indicated in column A+ (Application to management com-
pany) of Part 3 of SYSC 1 Annex 1 (Detailed application of SYSC); and

(2) COBS, to the extent indicated at paragraph 9.1 of Part 3 of COBS 1 Annex 1 (Ap-
plication).

(3) COLL 6.6A.2 R (Duties of AFMs of UCITS schemes and EEA UCITS schemes to act in
the best interests of the scheme and its Unitholders) (branch only);

(4) COLL 6.6A.4 R (Due diligence requirements of AFMs of UCITS schemes and EEA
UCITS schemes) (branch only); and

(5) COLL 6.6A.5 R (Compliance with the regulatory requirements applicable to the
conduct of business activities of a UCITS management company) (branch only).

Territorial application of the Handbook

The auction regulation

11E[FCA/ Where an incoming EEA firm exercises an EEA right under the auction regulation to pro-
PRA] vide services or establish a branch in the United Kingdom, it is carrying on auction regula-

tion bidding. Authorisation and supervision of a firm under the auction regulation are al-
most exclusively matters reserved to the Home State regulator. The only requirements
which the FCA has applied as Host State regulator under the auction regulation in respect
of auction regulation bidding is on a UK branch in relation to safeguards against money
laundering and financial crime as well as a statutory status disclosure obligation and re-
quirements to notify the FCA (see Note 4 of SUP 13A Annex 1 G).
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11F An incoming EEA firm that carries on MiFID business bidding is exercising an EEA right un-
der MiFID and is subject to the applicable provisions relating to its carrying on of MiFID

[FCA] business. The respective responsibilities of the Home State regulator and Host State regu-
lator are the same as under MiFID.

Requirements under AIFMD

11G Article 33(5) of AIFMD prohibits Host States from imposing additional requirements on an
AIFM to matters covered by AIFMD if the firm is managing an AIF on a cross-border basis

[FCA] by establishing a branch or providing cross-border services to manage an AIF in that EEA
State, except as expressly permitted (see 11H below).

11H Under article 45(2) (Responsibility of competent authorities in Member States) of AIFMD
the supervision of an AIFM's compliance with articles 12 (General principles) and 14 (Con-

[FCA] flicts of interest) are the responsibility of the Host State of the AIFM where the AIFM man-
ages and/or markets an AIF through a branch in that EEA State.

11I As a result, an incoming EEA AIFM branch is required to comply with the AIFMD Host
State requirements (as set out below):

[FCA]
(a) FUND 3.8;

(b) SYSC 4.1.2C R;

(c) SYSC 10.1.22 R to SYSC 10.1.26 R; and

(d) COBS 2.1.4 R.

11J Under article 32(5) of AIFMD, arrangements in point (h) of Annex IV of AIFMD for the
marketing of AIFs is subject to the laws and supervision of the Host State of the AIFM.

[FCA]

11K A full-scope EEA AIFM that is marketing an AIF in the UK using the marketing passport
should have regard to the financial promotions regime, as explained in PERG 8.37.5G (2)

[FCA] (Communications with investors in relation to draft documentation).

Requirements under the MCD

11L Under article 34(2) of the MCD, ensuring compliance with the obligations in articles 7(1),
8, 9, 10, 11, 13, 14, 15, 16, 17, 20, 22 and 39 of the MCD by incoming EEA branches is the
responsibility of the Host State. Responsibilities for ensuring compliance with all other ob-
ligations are the responsibility of the Home State.

11M Ensuring compliance with the obligations in the MCD by EEA firms providing cross border
services is the responsibility of the Home State.

Requirements under the IDD

11N Under article 7(2) of the IDD, ensuring compliance with the obligations in Chapter V (art-
icles 17 – 25) and Chapter VI (articles 27 – 30) of the IDD by incoming EEA branches is the
responsibility of the Host State. Subject to article 7(1) (see 11P below), ensuring compli-
ance with all other obligations is the responsibility of the Home State.

11O Subject to article 7(1) (see 11P below), ensuring compliance with the obligations in the
IDD by EEA firms providing cross border services is the responsibility of the Home State.

11P Under article 7(1) of the IDD, if an IDD insurance intermediary’s primary place of business
is in a Host State, the Home and Host State regulators may agree that the Host State regu-
lator will act as if it were the Home State regulator. This is only with regard to the provi-
sions of Chapters IV, V,VI and VII of the IDD (see guidance in SUP 13A.6A).

12. [deleted]

13. Examples of how SYSC 3 and/or the common platform provisions apply in practice.

(1) The Prudential Standards part of the Handbook do not apply to an insurer
which is an incoming EEA firm. Similarly, SYSC 3 does not require such a firm:

(a) to establish systems and controls in relation to financial resources
(SYSC 3.1.1 R); or

(b) to establish systems and controls for compliance with that Prudential
Standards part of the Handbook (SYSC 3.2.6 R); or
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(c) to make and retain records in relation to financial resources (SYSC
3.2.20 R and SYSC 9.1.1 R to 9.1.4 G).

(2) The Conduct of Business sourcebook (COBS) applies to an incoming EEA firm.
Similarly, SYSC 3 and SYSC 4-10 do require such a firm, to the extent provided by
SYSC 1 Annex 1:

(a) to establish systems and controls in relation to those aspects of the
conduct of its business covered by applicable sections of COBS (SYSC
3.1.1 R and SYSC 4.1.1 R);

(b) to establish systems and controls for compliance with the applicable
sections of COBS (SYSC 3.2.6 R and SYSC 6.1.1 R); and

(c) to make and retain records in relation to those aspects of the con-
duct of its business (SYSC 3.2.20 R and SYSC 9.1.1 R to 9.1.4 G).

See also Question 12 in SYSC 2.1.6 G for guidance on the application of SYSC 2.1.3 R (2)
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